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Liability litigation observations
and trends 2024

Overview
In this fourth installment of our analysis of liability claims litigation trends and practices, it’s apparent that
the landscape of legal challenges continues to evolve, mirroring the complexities witnessed in previous years.

Many of the top issues seen in 2024 linger from previous years.

Florida tort reform revisited

We are just past the first anniversary of HB 837 in Florida, and we expect continued impacts through 2024. It was no
surprise when the plaintiffs' bar rushed to the courthouse to avoid the impact of HB 837 in March 2023 and shattered
the previous record for lawsuits set in May of 2021. Statewide, 280,122 new cases were filed in March of 2023, which

represented a 127% increase over the prior record.!*!
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https://www.floridabar.org/the-florida-bar-news/comprehensive-tort-reform-spurs-record-filings

The number of new lawsuit filings since August 2023 is trending
lower than in prior years, though it is too early to know if the
2023 record filings are responsible for the decrease or if it

is a result of the legislation itself. (This trend has continued
through the first quarter of 2024.) However, that doesn’t mean
2024 will be significantly easier for either the plaintiffs' bar

or the defense bar until both sides get more experience living

in the post-tort reform world. For example, under Florida’s

new modified comparative negligence system, if a jury finds

a plaintiff greater than 50% at fault for the injury, they are
barred from recovery. While this is good news in general, it also
creates an environment where the plaintiffs’ bar may still bring
some questionable liability cases to trial to test the jury waters.
Even more concerning are the proposed amendments to the
standard jury instructions and verdict form which explain to

the jury the legal effect of their finding, namely that a plaintiff
would receive no award should they assign 50% or more fault
to them. This ultimate outcome instruction has the potential for
jurors to compromise verdicts and adjust percentage findings
to accomplish a desired outcome based solely on empathy or
emotion towards the plaintiff.”! This will be a key issue to watch

as it evolves.

Another challenge involves the changes in how medical

expenses can be boarded at trial. HB 837 limits the medical bill

amounts to only those costs that are actually paid by healthcare.

In the absence of healthcare, it would limit the cost to 120%

of what Medicare would pay. If the plaintiff opts to not submit
to private healthcare or Medicare (out-of-pocket or letters of
protection), the costs can be limited to what is “reasonable and
customary,” though the burden of proving this amount falls

to the defense. Depending on which way the plaintiff chooses
to handle their medical care, this cost would be an increased
expense for the defense. The plaintiffs’ bar is still coming to
grips with the changes in legislation, so it is not uncommon

for the plaintiff’s counsel to simply provide a view of medicals;
that is pre-tort reform. For pre-litigation but post-tort reform
cases, adjusters need to carefully review all submitted medicals
otherwise, they could include a higher cost of medical bills than
HB 837 would allow, thus leading to leakage in bodily injury
loss costs. For post-litigation cases, this leaves the defense

to complete their own review to ensure compliance with the
post-tort reform language. As a result of HB 837 and its impact
on how medicals are boarded for trial, the plaintiffs’ bar is
introducing new nomenclature for letters of protection and

there have been instances of “Acknowledgement of Right to

Recovery” documents from medical providers. Functionally, this
operates the same as a letter of protection and ultimately would
be a tactic used to overcome the restrictions around letters of
protection. The defense should be aware of this phrasing and

respond accordingly.

The significant amount of lawsuit filings in Florida by the
plaintiffs’ bar creates an opportunity for the defense. The
number of filings was so significant that many plaintiff firms are
looking for alternatives to assist with settlement of their cases
versus taking them to trial. With a minimum of planning, astute
claims operations can examine their inventory to identify groups
of claims with representation by the same firm and engage them

in targeted settlement events.

Astute claims operations

can examine their inventory
to identify groups of claims
with representation by the
same firm and engage them

in targeted settlement events.



https://www.floridabar.org/the-florida-bar-news/proposed-amendments-to-standard-jury-instructions-in-civil-cases-applying-section-9-chapter-2023-15-laws-of-florida-a-k-a-hb-837/

Litigation conditions
Litigation conditions in the industry continue to evolve with representation

rates, litigation rates and litigation costs increasing.

Attorney representation rate

Attorney representation has been increasing over the last five years. Attorney
representation rates for general liability bodily injury (GL BI) claims increased
from 14.1% in 2022 to 17.2% in 2023. Rates for auto liability bodily injury (AU
BI) claims increased to 47.7% in 2023, up 2% from 2022.
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While litigation rates remain very low — at 1.7% for GL Bl claims and 3.3% for
AU BI claims — the trend continues for attorney representation earlier in the life
of the claim. For claims that are eventually litigated, 74.2% of GL Bl claims and
85.5% of AU BI claims have attorney representation in place within 14 days of

report. This represents increases of 5.8% and 2.6% respectively since 2020.
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Aggressive multi-platform advertising by the plaintiffs' bar has proven an effective
method for obtaining new clients. A recent study on litigation trends by the
Insurance Research Council found that consumers are seeing more attorney
advertising, leading to an increased number of liability claims and lawsuits.
The survey’s many years of research also shows an increasing rate of attorney
involvement, longer settlement timelines and lower average net settlement

payments among claimants who hired attorneys versus those who did not."!

Impact of Attorney Advertising on the Impact of Attorney Advertising
Number of Claims and Lawsuits on the Cost of Auto Insurance
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Increases
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Source: Insurance Research Council survey, June 28, 2022



https://www.insurance-research.org/research-publications/public-attitudes-litigation-trends-and-role-attorneys-auto-insurance-claims-0

The frequent solicitation of elaimants immediately

after an accident reveals that Ameriean Bar

Association ethics rules and inconsistent state

laws and regulations are having little impact.

A survey conducted by LexisNexis in August of 2023 showed that attorneys are
heavily soliciting accident victims. The survey, as reported by the April 15,2024,
Auto Insurance Report, indicated that the “frequent solicitation of claimants
immediately after an accident reveals that American Bar Association ethics rules
and inconsistent state laws and regulations are having little impact.” The survey
further reveals that 71% of respondents reported their attorney encouraged
them to seek additional treatment, and 25% said their attorney was primarily

responsible for setting their medical treatment.!*!

Did Your Attorney Encourage You

To Seek Additional Treatment?
Percent of Respondents

Don’t
Recall/
Not Sure

71%

Source: LexisNexis Risk Solutions 2023 survey of 555
auto insurance claimants who hired an attorney


https://riskinformation.com/auto-newsletter

Litigation rate

From an industry perspective, the latest data continues to show an increase

in liability litigation. Lex Machina noted in its June 2023 Insurance Litigation
Report that insurance cases litigated at the federal level increased by 30%
from 2021 to 2022.55! From a Sedgwick perspective, new claim litigation in 2023
increased to 1.7% for GL Bl claims, a slight increase over the 1.3% that was seen in
2022. However, this increase was primarily driven by the large volume of filings in
Florida to avoid the March 2023 reform law, without which litigation rates would

have likely decreased at a national level.

NEW GL LITIGATION RATE BY COVERAGE
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On the AU Bl side, the litigation rate dropped to 3.3% in 2023, down from 3.7%
in 2022. Though Florida experienced the largest increase, New York continues

to have the highest litigation rate of the top five states at 2.43%.
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Litigation costs

Average incurred for new AU Bl litigated claims continues to increase at a rate exceeding what
would be expected in comparison to the rate of inflation, +64% since 2019. The average incurred
for new GL Bl litigated claims saw consistent increases of greater than 10% each year from 2019
to 2022 while decreasing considerably in 2023 to the same level as 2019. However, average paid

for both GL Bl and AU BI closed litigated claims has increased 30% since 2019.
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AM Best issued a negative position for U.S. personal lines in 2024 noting that several factors were
pushing higher auto loss severity including increased fatality rates, growing repair costs, increased

used car prices, increased medical costs and inflation.r¢!



American Property Casualty Insurance Association (APCIA) research confirms

data that Sedgwick has regarding the increasing costs of litigation. The APCIA
publication “Auto insurance: The uncertain road ahead” notes the average
verdict size for a lawsuit above $1 million involving a truck crash increased by
nearly 970% from 2010 to 2018. This is also impacting the more routine auto injury
settlements — increasing at a rate of 25% annually with the median personal
injury judgment now at $125,366 as of 2020.1"!
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A significant component of the increased cost of litigation is the cost of
litigation management. A Nov. 9, 2023 article from Accenture noted the

following:

“According to AM Best Financial Reports, between
2018 and 2023 litigation management costs for
combined Property & Casualty industry increased
by 19%, amounting to an increase of $4-5 billion,
or for context, bringing total litigation expense to
around $24B of LAE.”

Third-party litigation funding

The concept of litigation funding is not new in the U.S. The current practice of
third-party litigation funding (TPLF) gained a stronger foothold back in 2010,
according to a U.S. Government Accountability Office report'®!, and has grown

very fast due to lack of regulation.



https://www.gao.gov/assets/gao-23-105210.pdf
https://www.apci.org/media/news-releases/release/76883/
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The Center for Strategic and International Studies reported in
2022 that over $3.2 billion was invested in court cases on behalf
of third-party financiers which represents a 16% increase from
the prior year.””’ However, in 2023 Reuters reported that number
dropped to $2.7 billion, though the decrease appears to have
been driven more by economic conditions, including higher
interest rates, that made other investments more attractive in
the short term.*! It can be expected that litigation funding will

return to popularity when the financial markets change again.

TPLF is coming under more scrutiny within the judicial system
and state legislatures for two primary reasons: national security
threats and ethical implications. A report from the Center for
Strategic and International Studies indicates increased concern
about the threats to national security by giving foreign wealth
interests undue influence within our justice system. Senators
John Kennedy (R-LA) and Joe Manchin (D-WV) introduced a
bipartisan senate bill (5.2805 - Protecting our Courts from
Foreign Manipulation Act of 2023) which would increase
transparency and oversight of third-party funding by foreign
persons, foreign states and sovereign wealth funds. Companion
legislation has also been introduced in the U.S. House of
Representatives and is making its way through house processes,

though neither the Senate nor House bills have passed yet.[2#11:2!

TPLF also creates loopholes in which sanctioned foreign
entities can still transact with the financial markets and
intellectual property can be exposed where it otherwise would
have been sealed in court records. It was recently discovered
that a Chinese firm is financing four intellectual property
lawsuits in the U.S. courts. The former acting director of the
U.S. Patent and Trademark Office, Joe Matal, said it “is our
worst fears confirmed.”(*311:4I The Institute for Legal Reform
reported on Oct. 31, 2023, that 25 companies joined together
in solidarity to write a letter to the House Committee on
Oversight and Accountability to urge faster action on TPLF.1**!
TPLF is considered by many as one of the major issues driving

social inflation today.

TPLF is gaining the attention of several state legislatures as
well, though very few have signed anything into law. Indiana
passed House Bill 1160 which was signed into law effective
March 13, 2024. The law “blocks foreign entities from funding
lawsuits and parties involved in the litigation from sharing
with financiers any information that a court has ordered
sealed. It also prohibits finance firms from influencing the
outcome.”*¢) West Virginia’s SB 850 passed both the state

Senate and the House in early March 2024 and has been sent

to the governor who is expected to sign it. Montana signed
a bill into law with SB 269 which requires registration of all
financiers and transparency into litigation funding. Other
states with current proposed legislation include Georgia,

Florida, Ohio, Missouri, lowa, Kansas and Oklahoma.!*7!

While TPLF is arguably one of the factors leading to increased
verdicts, industry research does not appear to support that the
individual plaintiffs are benefiting from the increased awards.
According to a study by Swiss Re, plaintiff compensation from
verdicts has actually decreased by 12% since the widespread
practice of TPLF.:#!

Distribution of tort system actual costs in
2016 without TPLF (left) and with TPLF

Without TPLF With TPLF

M Plaintiff's compensation Plaintiff's legal costs (incl. TPLF)

[ Defendants’ legal costs

Source: Swiss Re, Institute for Legal Reform, Research Nester

One high-profile case that exemplifies concerns about the
ethical implications of litigation funding is Sysco Corp v Glaz
LLC, Posen Investments LP and Kenosha Investments LP, U.S.
District Court, Northern District of Illinois, No. 1:23-cv-01451
which arose out of actions taken in two other lawsuits, Sysco
Corporation v. Agri Stats, Inc. and Sysco Corporation v. Cargill
Inc. Sysco had pursued antitrust litigation against two pork
suppliers. The litigation was being funded by a third-party entity,
Burford Capital. Sysco was prepared to accept a settlement in
the case, but the third-party financier objected to the settlement
and filed a request to substitute themselves for the plaintiff to
block the settlement and pursue a larger financial settlement.**!
1201 The U.S. district court judge ruled that Burford could not be a
party to the lawsuit because they had no interest in the outcome

of the suspected price fixing of pork.

There are other ethical implications including the potential to
incentivize frivolous lawsuits or those lacking any serious merit.
Plaintiffs don’t carry the financial risk of bringing questionable
litigation because of the funding and there are no pressures

to settle out of court versus rolling the dice with lengthy and

expensive litigation.!?*!


https://www.csis.org/analysis/third-party-litigation-financing-national-security-problem
https://www.reuters.com/legal/transactional/us-litigation-funding-state-flux-deal-commitments-dip-says-report-2024-03-27/
https://www.congress.gov/bill/118th-congress/senate-bill/2805/text?s=1&r=1&q=%7B%22search%22%3A%22USE+IT%22%7D#ide40eb6493a964ed2988d6cb2782e1e4c
https://www.kennedy.senate.gov/public/2023/9/kennedy-manchin-introduce-bipartisan-protecting-our-courts-from-foreign-manipulation-act-to-end-overseas-meddling-in-u-s-litigation
https://news.bloomberglaw.com/business-and-practice/china-firm-funds-us-lawsuits-amid-push-to-disclose-foreign-ties
https://www.uschamber.com/improving-government/pulling-the-curtain-back-on-foreign-influence-in-third-party-litigation-funding
https://instituteforlegalreform.com/blog/letter-urging-congress-to-expose-tplf/
https://www.repairerdrivennews.com/2024/03/26/two-states-enact-limits-on-litigation-funding/
https://www.insurancejournal.com/news/southeast/2024/03/21/765983.htm
https://www.iii.org/sites/default/files/docs/pdf/triple-i_state_of_the_risk_legal_system_abuse_02262024.pdf
https://www.reuters.com/legal/legalindustry/litigation-funder-burford-loses-bid-take-over-sysco-antitrust-cases-2024-02-09/
https://news.bloomberglaw.com/business-and-practice/judges-order-deals-blow-to-sysco-burford-capital-in-pork-suits
https://www.uschamber.com/improving-government/pulling-the-curtain-back-on-foreign-influence-in-third-party-litigation-funding
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Plaintiffs' bar tactics

The plaintiffs' bar continues to be well organized and is
evolving its strategies aimed at inflaming juries to maximize
results. They have created podcasts, webinars, seminars and
even developed university-like training institutes going so far

as to refer to undergraduate and graduate content.

Reptile theory/Edge method

Originally making its presence known as early as 2009, the
reptile theory is a social manipulation approach that can

trap defense witnesses by asking what appear to be benign
questions related to safety or danger avoidance. The approach
has evolved and been rebranded as the “edge method,”
ironically, because of contentious litigation between the
original creators of the approach.’??! These tactics have proven
extremely effective for the plaintiffs’ bar and the defense side

has been slow to respond.

One avenue utilized by the plaintiffs’ bar is to focus on defense
witnesses in depositions. The most problematic deposition often
comes in the form of a corporate witness. Essentially, these
depositions require the company to provide an expert corporate
witness. These corporate depositions can be very broad, and
counsel should try to narrow the focus of the deposition,

if possible, by gaining agreement with opposing counsel. If
agreement cannot be obtained, the defense should consider a
protective order until the scope of the 30(b)(6) notice can be
narrowed. Additionally, corporate documents such as policies
and procedures, vision statements, mission statements and
codes of conduct can create corporate traps. These should be
reviewed and, if possible, crafted with a focus on the long-

term view of what could happen if/when litigation occurs. A
very simple question that gets asked is: “You would agree that
safety is the number one priority at [company name], right?”
Most people would instinctively agree with this statement
thinking that saying otherwise would be wrong; however, the
wrong response is to assume this to be a “yes or no” question.

A corporate witness will fall into the reptile trap if they answer
this question with either a yes or a no. In a case such as this, it

is more advisable to answer, “It depends” or “Not necessarily”

— and stop. It forces the plaintiff's attorney to ask, “What does
it depend on?” The truth is there are a lot of factors that go into
safety and those are best discussed within a context. All answers
should contain a caveat or a reasonableness aspect. Absolute
statements such as “Safety is our number one priority” will set a

trap that is hard to get out of.

Another defense strategy against the reptile/edge method can
be undertaken during voir dire. During this process, defense-
oriented attorneys can question jurors by asking specific
questions designed to uncover a propensity to respond to

the reptilian tactics. Questions such as: “Who feels that

the potential harm and possibility of future harm must be
considered?” or “Who feels it is the jury’s duty to act as the
conscience of the community?” or “Who feels if the jury finds
the defendant was responsible for the accident that they must
send a message to other prospective companies/defendants?”
While these are not the only questions, answers in the
affirmative reveal a tendency to respond to the reptile tactics.
The point would be to openly talk about cognitive biases

during the voir dire process.

Arising out of the need to respond to the reptile/edge method,
the Mongoose Method was born. The Mongoose Method,
from Courtroom Sciences, Inc., is a defense-oriented training
program that “looks to balance the scales of justice.”’>*! Its
purpose is to educate employees and the business community
on how to avoid traps and steer the argument away from
emotion and back to the facts of the incident. While the
insurance defense industry has been slower to organize, it is

starting to occur, and the Mongoose Method is one of the first

defense tactics to counter the reptile/edge method.



https://www.theclm.org/Magazine/articles/the-reptile-evolves-plaintiffs-attorneys-gaining-edge-at-depositions/2822
https://www.mongoosemethod.com/
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Anchoring
Anchoring is another cognitive bias technique that has been
employed successfully by the plaintiffs’ bar. The plaintiff attorney,

during opening and closing arguments, will provide the jury with

some reference point, or anchor, against which to evaluate damages.

For instance, a common reference point when considering damages
against a corporation would be to talk about the annual corporate
net income — which can be in the billions of dollars for the largest
companies — then break it down to monthly, weekly or daily
amounts. The plaintiff attorney then discusses the length of time
the injured party either lost from work or lost enjoying their daily
activities. As an example, if a company’s annual net income is $1
billion, they earn $2.7 million dollars per day. If the plaintiff was in
the hospital or out of work for seven days, the plaintiff attorney sets
the reference point at seven times $2.7 million — or $18.9 million

— as a reasonable settlement to compensate the injured party. This
type of anchoring, particularly when used in conjunction with the
reptile/edge method, has proven to be extremely effective in juries
returning multi-million-dollar verdicts in cases that otherwise might

have been valued at a more reasonable amount.

The defense has been hesitant to address this tactic while the
plaintiffs’ bar has shown its intention to continue using it to seek
higher awards. Courtroom Sciences, Inc. published content that
suggests it is to the defense’s benefit to counter-anchor and suggest
a lower award even in cases where liability is still in question.2*!
Their findings indicate that jurors do not interpret an alternative
damages proposal as an admission of liability, and there are no
studies that link an increased likelihood of finding against the
defense. If there are concerns about the impact of suggesting an
alternative damages award, mock trials can be very useful to explore
the potential impact this might have on the outcomes. However,
anchoring, along with the reptile/edge method, are drivers for

nuclear ($10+ million) and thermonuclear ($100+ million) verdicts.

Mock trials can
be very useful

in exploring the
potential impact

of anchoring.



https://www.courtroomsciences.com/blog/litigation-consulting-1/mastering-the-counter-anchor-as-part-of-a-defense-strategy-690
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Social inflation, economic inflation

and shifting cultural ideas of fault

Unsurprisingly, nuclear and thermonuclear verdicts continue to be significant
aspects of social inflation. At Sedgwick, the trends over the last three years are
very clear: the cost of claims is going up at a rate that outpaces general economic
inflation, which has itself been trending upward. Social inflation continues to drive
an increase in the cost of claims both litigated and non-litigated. As noted by the
Insurance Information Institute, the impact of social inflation on commercial auto

liability was over $4 billion for 2021.

Case-incurred estimate of impact of social inflation by year
P&C Industry - commercial auto liability
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Source: Insurance Information Institute (Triple-1) and Casualty Actuarial Society(CAS) 2023

Recent cases demonstrate the ongoing impact of social inflation and a shift

in fault attribution, resulting in an expansion of liability. A jury in Philadelphia
awarded a plaintiff $976 million in a verdict against a vehicle manufacturer for
its faulty seat belt design even though the seat belt design met motor vehicle
safety standards.’>*! In that case, the judge did not allow the vehicle manufacturer
to present evidence of it meeting those standards. In Georgia, a plaintiff brought
a premises liability case against a national pharmacy chain for a shooting that
occurred in their parking lot even though neither the plaintiff nor their assailant
had entered the store as a customer. In fact, the only reason the plaintiff was in
the parking lot was for a pre-arranged meeting to purchase an iPad from another
person. The court awarded $45 million to the plaintiff after assessing 95% liability
to the pharmacy for negligent security, 5% to the plaintiff and 0% to the assailant.
1261 | astly, a major online retailer suffered a $44 million verdict which included $30
million in punitive damages for vicarious liability and negligent hiring, supervision
and training after a delivery van delivering packages for the retailer collided with
a vehicle carrying the plaintiff. In this case, the defendant attempted to argue the
driver of the van carrying their packages was an independent contractor, but the

jury did not agree and attributed fault to the company.!7!


https://www.tysonmendes.com/buckle-up-massive-nuclear-verdict-has-pennsylvania-in-a-tizzy/
https://www.judicialhellholes.org/wp-content/uploads/2023/12/ATRA_JH23_FINAL-1.pdf
https://abcnews4.com/news/local/dorchester-co-jury-hands-446m-verdict-against-amazon-after-man-hit-by-delivery-van-lawsuit-news-south-carolina
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Marathon Strategies’ 2024 report, Corporate Verdicts Go Thermonuclear 2%1, noted that 89

lawsuits against a corporate defendant resulted in a nuclear verdict award in 2023.

Number of Corporate Nuclear Verdicts: 2009-2023
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Source: Marathon Strategies

In the same report, Marathon also noted that the median nuclear verdict increased to $44

million in 2023 — up 7% in comparison to 2022.

Median Corporate Nuclear Verdict: 2009-2023
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It should be noted that this study included verdicts in numerous areas beyond general liability
and auto liability; however, this does not diminish the trend of excessive jury awards that is

being seen in the current litigation environment.


https://marathonstrategies.com/corporate-verdicts-go-thermonuclear-2024/
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The tort tax

Litigation can have a significant financial impact that may be
challenging for the average person to fully grasp. One attempt
to make it easier to understand is a concept called the tort tax,
which is purported to be the increased costs that excessive
litigation has added to everyday common purchases such as
gas and groceries. The American Property Casualty Insurance

Association published an article in March of 2024 referencing a

survey on perceptions of the U.S. legal system.>°! It found that:

» 65% of Americans are unaware of the impact that plaintiffs'
bar tactics have on their household costs, including an

estimated tort tax of $3,621 per American household.
* 59% of people are unaware of third-party litigation funding.

= 88% believe there should be transparency and disclosure
of anyone who has a financial stake in the outcome of

the lawsuit.

As an industry, we need to do more to inform and communicate

the impact of excessive litigation.

Data analytics and artificial intelligence (Al)
The person who has the best data and knows how to use it will
have an advantage when it comes to litigation. The plaintiffs’

bar is organized and utilizes data to a great extent in their

evaluation of lawsuits, jurisdictional tendencies and outcomes.

Insurance Thought Leadership by The Institutes noted that

in negotiation, “success boils down to two critical factors: (1)

having better data than your opponent, and (2) being able to
use that data to negotiate more effectively. Data is critical
to eliminating uncertainty, quantifying risk and predicting
value.”*% The article reveals two primary ways the plaintiffs’
bar is using advanced analytics and Al to gain a competitive
advantage. Plaintiff attorneys are using Al to write demand
packages and drive up values by over 30%. Additionally, they
share data to help pick the best cases and best venues in
which to file suit. Nearly seven out of 10 legal professionals
at law firms report they are using legal analytics for case
assessments, to obtain competitive insights on opposing

counsel and judges, or to help strategize cases.**!

Attorney selection remains a critical factor in achieving

the best outcomes in litigation. As an industry leader in
data-driven claims solutions, Sedgwick uses a proprietary,
complex Al-powered algorithm to search litigation histories
extensively and, based on litigated claim outcomes, determine
the effectiveness of outside counsel charged with managing
litigation on behalf of the company and our clients. Our
attorney scorecard identifies firm performance based

on individual cases (lawsuits) they’ve closed in the past.
Sedgwick’s data analytics team designed the program to offer
an apples-to-apples comparison of litigation outcomes when
sorted by severity of injury, jurisdiction and head-to-head

matchups of defense and plaintiff counsel.


https://www.apci.org/media/news-releases/release/79154/
https://www.insurancethoughtleadership.com/claims/plaintiff-bar-winning-ai
https://pages.lexmachina.com/rs/098-SHZ-498/images/2024 Legal Analytics Survey.pdf?version=0
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Conclusion

As depicted below, there are a myriad of factors driving the increase in litigation costs.

What’s Driving Social Inflation?

Social inflation refers to the rising cost of insurance claims, due to:

Erosion of Caps on
Punitive Damages
for Pain and
Suffering

Media Outlets and
Social Media Impact
Public Opinion

Perception of the
Value of Money
Has Changed

Broader
Definitions of
Liability

Increasing Litigation
and Changes to
Litigation Funding

Attorney Technology,
Marketing and
Analytical Advances

Tort Reform
Rollbacks

Higher Jury Awards
and Changing Jury
Composition

Plaintiff-
Friendly Legal
Decisions

Public Distrust of
Corporations

Source: AmTrust Financial

So, how do we — as an industry — address it?

From a litigation management perspective, the best avoidance
and mitigation strategies continue to start on day one of a
claim assignment by completing the highest quality claim
investigation. The first two weeks after a claim is received
represents a window of opportunity to make the most impact
on the claim outcome by making timely contacts, taking detailed
statements and assessing damage and/or injury as quickly as
possible. If used properly, these first two weeks can make the
remainder of the claim process much easier and help resolve
the claim before it gets to litigation. However, the traditional
investigative components may no longer be adequate. Given
the potential for nuclear verdicts, there is a greater need to
fully understand the unique loss facts. Adjusters need to ask a
different set of questions to uncover corporate documents that
increase risk and explore local crime rates or incident reports
that raise security concerns. Even when the claim comes in the

door with the lawsuit already filed, an investigation can still be

completed and settlement attempts made before substantial

expenses are spent on discovery.

The traditional approach to litigation management is no longer
as effective in today’s environment. Rather than giving control of
the claim to defense counsel when a referral is made, adjusters
must work with defense counsel to ensure there is a defined
litigation strategy that encompasses all known challenges. Active
direction of litigation is needed by claims professionals. This

is more than just asking for updated status reports. It requires

a knowledge of plaintiff tactics, plaintiff attorney reputation

and jurisdiction. In general, adjusters have far more experience
settling claims than most attorneys and should be confident that
their experience is meaningful in directing a successful outcome.
If an adjuster is not comfortable directing litigation, training

and exposure to litigation tactics are needed. Local defense
counsel is an excellent source of training and should be utilized
frequently within claims-handling teams, including those who do

not regularly handle litigation.
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Unique or alternative fee arrangements may be required, moving
away from the flat fee and hourly arrangements to one that provides
incentives to all parties in the process. Flat fee agreements are
challenging because the insurer or third party administrator isn’t
focused on how long the litigation activities take. Furthermore,
defense counsel doesn’t have an incentive to do a lot of legal work
because they are only getting a flat fee. Hourly agreements can bring
competing demands into conflict between the insurer and the defense
firm; the insurer may not consider certain approaches to limit costs
whereas defense firms have an incentive to spend significant time
preparing and providing a defense. Hybrid agreements such as having
a flat fee up to mediation and then changing to hourly would provide

an incentive for both sides to work towards a settlement.

To stay ahead of the fast-changing litigation landscape, sophisticated
defendants need to leverage data and predictive analytics, particularly
in the form of attorney scorecards, which can often provide insight
into performance within a jurisdiction and head-to-head matchups

of plaintiff versus defense attorneys. This type of data can also help
identify cases that have more potential to turn into large jury verdicts
and should be targeted for settlement. As the volume of data grows,
companies that can put solutions and processes in place to better
understand and manage their litigation have an opportunity to be out

in front of their competition.
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